) E ' Q .~ The California Environmental Quality Act

Title 14. Callfornia Code of Regulations
Chapter 3. Guidelines for Implementation of the
California Environmentat Quality Act

Article 5. Preliminary Review of Projects a*ld Conduct
of Initial Study | |

|
Sections 15060 to 15065 1

(Note: Newly revised language is underiined; deleted language is stricken thraugh. The numbered
sections have been adopted by the Secretary of Resources as part of the Californip Code of Regulations.
The discussions after each section are provided by the Governor's Office of Planning and Research; they

are not in the California Code of Regulations.)

15060, Preliminary Review

|
{a) A lead agency is allowed 30 days to review for completeness applications for jermits or other

entitlements for use, While conducting this review for completeness, the agency should be alert for

envirommentat issues that might require preparation of an EIR or that may requird additional explanation
by the applicant. Accepting an application as complete does not limit the authority of the lead agency to
require the applicant to submit additional information nesded for environmenta! evaluation of the project.
Requiring such additional information after the application is complete does not ¢hange the status of the
application.

(1) Except as provided in Section 15111, the lead agency shall begin the formal vironmental evaluation
of the project after accepting an application a3 complete and determining that the project i3 subject to
CEQA. ;

(¢) Once an application is deemed complete, a lead agency must first determine whether an activity is
subject to CEQA before conducting an initial study. An activity is not subject to EQA if:

(1) The activity does not involve the exercise of discretionafy powers by a publiclagency;

(2} The activity will not result in 2 direct or reasonably foreseeable indirect physjcal change in the
environment; oF

(3) The activity is not a project as defined in Section 15378, ‘

: |
(d) If the lead agency can determine that an EIR will be clearly required for a prpject, the agency may
skip further initial review of the project and begin work directly on the EIR progess described in Article
9, commencing with Section 15080. In the absence of an initia] study, the lead ¢y shall still focus the
EIR on the significant effects of the project and indicate briefly its reasons for d¢termining that other
effects would not be significant or potentially significant.

Authority: Sections 21083 and 21087, Public Resources Cods; Reference: Sectigns 21080(b), 21080.2
and 21160, Public Resources Code.
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Note: Authority cited: Sections 21083 and 21087, Public Resources Cods; Referenbe: Section 65944,
Government Code; Section 21080.2, Public Resources Code. '

Discussion: This section describes the actions required of the Lead Agency when if receives an
application for a project. This section is necessary in order to save time that could ptherwise be spent if
the agency ignored environmental jssues for the first 30 days of reviewing the application. The section i3
also necessary for allowing the efficiancies that result from moving directly to the preparation ofan EIR
where the agency can see that one will clearly be required, This avoids the time inyolved in the separate
step of preparing an Initial Study where the Lead Agency believes it will perform the work of identifying

effects as significant or non-significant while it does simuitaneous work preparing|the EIR.

This section also introduces the term "preliminary review” to apply to this early r iew of an application
for completeness and for a possible exemption from CEQA. This term is needed tg provide a shorthand
way to referring to these early steps and to distinguish them from the more formal|Initial Study process
that follows preliminary review.

See Public Resources Code Section 21151.7 which provides that EIRs are requi { for certain projects.

Public Resources Code Section 21080. 1, subdivision (b), requires the lead agency, upon the raquest of
the project applicant, to provide for consultation with responsible and trustes agengies befure the filing of
an application. The consultation is to cover the range of actions, potential alternatjves, mitigation
measures, and any potential and significant effects on the environment of the proj

The 1998 amendment emphasizes that preliminary review is the appropriate time|to determine whether
the project is indeed subject to CEQA. Subsection (c) offers basic guidance in tha{ area. Further,
accepting an application as complete does not restrict the lead agency from requiring additional
information as may be necessary for the environmental evaluation of the project.

15060.5. Preapplication Consultation

{2) For a potential project involving the issuance of a lease, permit, license, certifjcate, or other
entitlement for use by one or more public agencies, the lead agency shall, upon the request of a potential
applicant and prior to the filing ofa formal application, provide for consultation | ith the potential
applicant to consider the range of actions, potential alternatives, mitigation measpies, and any potential
significant effects on the environment of the potential project.

and other public agencies who in the opinion of the lead agency may have an intérest in the proposed
project. The lead agency may consult the Office of Permit Assistance in the Trade and Commerce
Agency for help in identifying interested agencies.

(t)) The lead agency may include in the consgultation one or more responsible agn%ciﬁ, trustee agencies,

Note: Authority cited: Sections 21083 and 21087, Public Resources Code; Referdnce: Section 21080.1,
Public Resources Code. '

Discussion: This section incorporates the provisions of Public Resources Code Section 21080.1 enabling
a project proponent to request a preapplication meeting with the lead agency to discuss their project. The
tead agency is responsible for holding the meeting and may ask the California Office of Permit
Assistance for help in identifying state and regional agencies that may be interested in the proposed
project.

15061. Review for Exemption
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(a)Once a lead agency has determined that an activity is a project subject to CEQA| a lead agency shall
determine whether the project is exempt from CEQA.

(b)A project is exempt from CEQA if: .
(1) The project is exempt by statute (see, e.g. Article 18, commencing with Section| 15260).

15300) and the application of that categorical exemption is not barred by one of th exceptions set forth

(2) The project is exempt pursuant to a categorical exemption (see Article 19, com encing with Section
in Section 15300.2. F

(3) The activity is covered by the general rule that CEQA applies only to projects which have the
potential for causing a significant effect on the environment. Where it can be seen with certainty that
there is no possibility that the activity in question may have a significant effect on the environment, the
activity is not subject to CEQA.

(4) The project will be rejected or disapproved by a public agency. (See Section 15 70(b)).

(¢) Each public agency should include in its implementing procedures a listing of the projects often
handled by the agency that the agency has determined to be exempt. This listing should be used in
preliminary review. |

' (d) After determining that a project is exempt, the agency may prepare a Notice 0 Exemption as
provided in Section 15062. Aithough the notice may be kept with the project application at this time, the
notice shall not be filed with OPR or the county clerk until the project has been & roved.

Note: Authority cited: Sections 21083 and 21087, Public Resources Code; Referegee: Sections 21080(b),
21080.9, 21080.10, 21084, 21 108(b), and 21152(b), Public Resources Code; No Qil, Inc. v. City of Los
Angeles (1974) 13 Cal. 34 63,

Discussion: This section outlines the review of a project to see if the project is exempt from CEQA. This
raview corresponds to the first steps of the process as shown on the flow chart in Appendix A, Reviewing
a project for exerapt status at this early time can avoid the expense of the CEQA process.

Subsection (b)(3) provides a short way for agencies to deal with discretionary activities which could
arguably be subject to the CEQA process but which common sense provides should not be subject to the
Act,

This section is based on the idea that CEQA applies jurisdictionally to activities which have the potential
for causing environmentat effects. Where an activity has no possibility of causing a significant effect, the
activity will not be subject to CEQA. This approach has been noted with approval in a number of
appellate court decisions including the State Supreme Court opinion in No Oil, Inc. v. City of Los
Angeles, ‘

Subsection (d) notes that timing and processing of the Notice of Exemption is to be compatible with the
requitement in Section 15062 that the notice not be filed until after the agency hag made a decision on the
project. Section 15061(d) aliows the Notice of Exemption to be completed during the preliminary review
and to be kept with the project file during the processing of the project application. By including the
notice in the file, the agency would show any people reviewing the file that CEQ) had been considered,
that the agency regarded the project as exempt, and that the agency would be reafly to file the notice as

" soon as the decision was made on the project.

15062. Notice of Exemption
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(2) When a public agency decides that a project is exempt from CEQA and the public agency approves or
determines to carry out the project, the agency may file a Notice of Exemption. The notice shall be filed,
if at all, after approval of the project. Such 2 notice shall include: :

(1) A brief description of the project,

(2) A finding that the project is exempt from CEQA, including a citation to the Stgte Guidelines section
or statute under which it is found to be exempt, and '

(3) A brief statement of reasons to support the finding. -
{b) A Notice of Exemption may be filled out and may accompany the project apﬂifation through the

approval process. The notice shall not be filed with the county clerk or the OPR unfil the project has been
approved. :

(¢) When a public agency approves an applicant's project, either the agency or thejapplicant may filea
notice of exemption. ' :

(1) When a state agency files this notice, the notice of exemption is filed with OPR. A form for this
notice is provided in Appendix E. A list of all such notices shall be posted on a weekly basis at the Office
of Planning and Research, 1400 Tenth Street, Sacramento, California. The list shall remain posted for at
least 30 days. ‘

(2) When a local agency files this notice, the notice of exemption is filed with thejcounty clerk of each
county in which the project will be located. Copies of all such notices shall be available for public
inspection and such notices shall be posted within 24 hours of receipt in the officg of the county clerk.
Each niotice shall remain posted for a period of 30 days. Thereafter, the clerk shalljreturn the notice to the
local agency with a notation of the period it was posted. The local agency shall retain the notice for not
less than 9 months. E

(3) All public agencies are encouraged to make postings ;;ursuant to this section gvailable in electronic
format on the Internet. Such electronic postings are in addition to the procedures required by these
puidelines and the Public Resources Code.

(4) When an applicant files this notice, special rules apply.

{A) The notice filed by an applicant is filed in the same place as if it were filed by the agency granting
the permit. If the permit was granted by a state agency, the notice is filed with OPR. If the permit was
granted by a local agency, the notice is filed with the county clerk of the county dr counties jn which the
praject will be located,

(B) The Notice of Exemption filed by an applicant shall contain the information fequired in subdivision
(2) together with a certified document issued by the public agency stating that the agency has found the
project to be exempt. The certified document may be a certified copy of an existing document or record

of the public agency. ‘
(C) A notice filed by an applicant is subject to the same posting and time requirements as a notice filed
by a public agency.

(d) The filing of a Notice of Exemption and the posting on the Tist of notices starg a 35 day statute of
limitations period on legal challenges to the agency's decision that the project is ¢xempt from CEQA. Ifa
Notice of Exemption is not filed, a 180 day statute of limitations will apply.

Nate: Authority cited: Sections 21083 and 21087, Public Resources Code; Referpnce: Sections 21108
and 21152, Public Resources Code.
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Discussion: This section prescribes the use and content of the Notice of Exemption, Agencies are
authorized but not required to file this notice. The regulation spells out minimum ¢ontents so that paople
can recopnize whether a particular notice applies to the project with which they are|concerned. The
section notes that the effect of filing the notice is to start a short statute of limitations period. If the notice
is not filed, a longer period would apply. Failure to comply with all of the requirempnts for filing notices
of exemption results in the longer, 180-day, statute of limitations applying.

Subsection (c)(3) encourages agencies to post notices on the internet. This provideéq the public with an
additional opportunity for notice of project decisions.

This section has been amended to conform with the statutory amendments made byl Chapter 571 Statutes
of 1984 The Notice of Exemption formerly filed with the Secretary of Resources isinow filed with OPR.
The filing and posting of notices at OPR now commences the 35 day statute of limitations period.

15063, Initial Study

(2) Following preliminary review, the Lead Agency shall conduct an Initial Study determine if the
project may have a significant effect on the environment. If the Lead Agency can determine that an EIR
will clearly be required for the project, an Initial Study is not required but may still be desirable.

' (1) All phases of project planning, implementation, and operation must be consideted in the Initial Study
of the project. -

(2) To meet the requirements of this section, the lead agency may use an envirom:ﬁental assessment or a
stmilar analysis prepared pursuant to the National Environmental Policy Act. |

(3) An initial study may rely upon expert opinion supported by facts, technical smfies or other
substantial evidence to document its findings. However, an initial study is neither jntended nor required
to include the level of detail included in an EIR.

(b} Results.

(1) If the agency determines that thers is substantial evidence that any aspect of the project, either

individually or cumulatively, may cause a significant effect on the environment, © dless of whether
the overall effect of the project is adverse or beneficial, the Lead Agency shall do gne of the following:
(A) Prepare an EIR, or

(B) Usea previuuély prepared-EIR which the Lead Agency determines would adequately analyze the
project at hand, or '

{C) Determine, pursuant to a program EIR, tiering, or another appropriate pr which of 2 project’s
effects were adequately examined by an earlier EIR or negative declaration. Another appropriate process
may include, for example, a master EIR, a master environmental assessment, ap oval of housing and
neighborhood commercial facilities in urban areas as described in section 15181, japproval of residential
projects pursuant to a specific plans described in saction 15182, approval of residgntial projects
consistent with a community plan, general plan or zoning as described in section {15183, or an
environmental document prepared under a State certified regulatory program. The lead agency shall then

ascertain which effects, if any, should be analyzed in a later EIR or negative decl tion.

(2) The Lead Agency shall prepare 2 Negative Declaration if there is no substantial evidence that the
project or any of its aspects may cause a significant effect on the environment.
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(c) Purposes, The purposes of an Initial Study are t0:

(1) Provide the Lead Agency with information to use as the basis for deciding whether to prepare an EIR
or a Negative Declaration.

(2) Enable an applicant or Lead Agency to modify a project, mitigating adverse impacts before an EIR is
prepared, thereby enabling the project to qualify for a Negative Declaration.

(3) Assist in the preparation of an EIR, if one is required, by:
(A) Focusing the EIR on the effects determined to be significant,
(B) Identiﬁring the effiects determined not to be significant,

(C) Explaining the reasons for determining that potentially significant efects wonld not be significant,
and

(D) 1dentifying whether a program EIR, tiering, or another appropriate process uT-L be used for analysis
of the project’s environmental effects. )

(4) Facilitate environmental assessment early in the design of a project;

* (5) Provide documentation of the factual basis for the finding in a Negative Declarjtion that a project will
not have a significant effect on the environment,

(6) Eliminate unnecessary EIRs;

(7) Determine whether a previously prepared EIR could be used with the project.
(d) Contents. An Initial Study shall contain in brief form:

(1) A description of the project including the location of the project;

{2} An identification ofthe environmental sefting;

(3) An identification of environmental effects by use of a checklist, matrix, or other method, provided
that entries on a checklist or other form are briefly explained to indicate that thede is some evidence to
support the entries. The brief explanation may be gither through a narrative or a feference to another
information source such as an attached map, photographs, or an earlier EIR or n tive declaration. A
reference to another document should include, where appropriate, a citation to the page or pages where
the information is found.

(4) A discussion of the ways to mitigate the significant effects idantified, if any;

{5) An examination of whether the project would be consistent with existing ng, plang, and other
applicable land use controls;

(6) The name of the person or persons who prepared or participated in the Initi Study.

(€) Submission of Data. If the project is to be carried out by a private person ot grivate organization, the
Lead Agency may require such person or organization to submit data and information which will enable
the Lead Agency to prepare the Initial Study. Any person may submit any information in any form to
assist a Lead Agency in preparing an Initial Study.

{f\ Format. Samnle forms for an annlicant's nroiect descrintion and a review forin for use by the lead
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agency are contained in Appendices G and H. ‘When used together, these forms would meet the
requirements for an initial study, provided that the entries on the checklist are briefly explained pursuant
to subsection (d)X3). These forms are only suggested, and public agencies are free fo devise their own
format for an initial study. A previously prepared EIR may also be used as the init{al study for a later
project. :

(g) Consultation. As soon as a Lead Agency has determined that an Initial Study will be required for the
project, the Lead Agency shall consult informally with all Responsible Agencies d all Trustee
Agencies responsible for resources affected by the project to obtain the recommendations of those
agencies as to whether an EIR or a Negative Declaration should be prepared. Durigg or immediately after
prepatation of an Initial Study for-a private.project, the Lead Agency may consult iwith the applicant to
determine if the applicant is willing to modify the project to reduce or avoid the significant effects
identified in the Initial Study.

Note: Authority cited: Sections 21083 and 21087, Public Resources Code; Reference: Sections 21080(c),
21080.1, 21680.3, 21082.1, 21100 and 21151, Public Resources Code; Gentry v. City of Murrieta {1995)
36 Cal. App.4th 1359, San Joaquin Raptor/Wildlife Rescue Center v. County of Stanislaus (1994) 27
Cal.App.4th 713, Leonoff v. Monterey County Board of Supervisors (1990) 222 Gal.App.3d 1337.

Discussion: The purpose of this section is to describe the process, contents, and uge of the Initial Study.
This is a device not mentioned in the statute itself. The Initial Study is necessary jn order to provide the
factual and analytical basis for a Negative Declaration or to focus an EIR on the gignificant effects of a

" project. This section is also necessary to authorize and encourage the use of a nuwhber of efficiencies
including using a Negative Declaration when the project proponent has changed his proposal in order to
mitigate or avoid the significant effects identified in an Initial Study. The section|also makes the point
that the Initial Study can be used to determine whether a previously prepared EIR would adequately
apply to the project at hand, or whether pursuant to a program EIR, tiering, or other appropriate process
one or more of the project's effects were adequately examined by an earlier EIR of negative declaration.
These two provisions would result, respectively, in the use of an EIR from an earfier project pursuant to
section 15153 or in building upon a previous EIR or negative declaration as genetally provided in section
15152, Article 11 (commencing with section 15160), or other provisions.

This section also clarifies that the individual conclusions reached by an initial shpdy must be based on
some evidence. Entries on 8 checklist or other form should be briefly explained indicate the basis for
determinations. These explanations are not intended to be as detailed as an EIR {Leonoff v. Monterey
County Board of Supervisors (1990) 222 Cal.App.3d 1337).

Since a lead agency must consider all impacts of a project, consultation providesjaccess to the expertise
of other agencies in evaluating a project. In Sundstrom v. Mendocino (1988) 20 Cal. App. 3d 296, the
court held that "some degres of interdisciplinary consultation may be necessary on an initial study as well
as in preparation of an EIR." It also stated that an agency must provide the information it used toreach its
conclusions and that a checklist unsupported by data and facts is not sufficient for an adequate Initial
Study. In Antfoch v. Pittshurg (1986) 187 Cal. App. 3d 1325, the court cited Ci of Carmel-by-the-Sea v.
Board of Supervisors of Monterey County 183 Cal. App. 3d 229, to emphasize the importance of
considering in the initial study all the activities and impacts involved in planning, implementation, and
operation of & project.

- - ] - L ’
15064. Determining the Significance of the Environmental Effects
Caused by a Project
(a) Determining whather a project may have a significant effect plays a critical role in the CEQA process.

(1) If there is substantial evidence, in light of the whole record before a lead agdncy, that a project may
have a significant effect on the environment, the agency shall prepare a draft EIR.
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(2) When a final EIR identifies one or more significant effects, the Lead Agency and each Responsible
Agency shall make a finding under Section 15091 for each significant effect and ray need to make a
statement of overriding considerations under Section 15093 for the project. '

(b) The determination of whether a project may have a significant effect on the enyironment calls for
careful judgment on the part of the public agency involved, based to the extent possible on scientific and
factual data. An ironclad definition of significant effect is not always possible becguse the significance of
an activity may vary with the setting, For example, an activity which may not be sjgnificant in an urban
area may be significant in a rural area.

views held by members of the public in all areas affected as expressed in the wholé¢ record before the lead
agency. Before requiring the preparation of an EIR, the Lead Agency must still d

environmental change itself might be substantial. ;

{c) In determining whether an effect will be adverse or beneficial, the Lead Agenz shall congider the

ine whether

(d) In evaluating the significance of the environmental effect of a project, the Agency shall consider
direct physical changes in the environment which may be caused by the project ard reasonably
foresecable indirect physical changes in the environment which may be caused bylthe project.”

ent which is caused
e environment are the
sewage treatment

(1) A direct physical change in the environment is a physical change in the envir

by and immediately related to the project. Examples of direct physical changes in
" dust, noise, and traffic of heavy equipment that would result from construction o
plant and possible odors from operation of the plant.

|

(2) An indirect physical change in the environment is a physical change in the environment which is not
immediately related to the project, but which is caused indirectly by the project, If a direct physical
change in the environment in turn causes ancther change in the environment, then the other change is an
indirect physical change in the environment. For example, the construction of a rjew sewage treatment
plant may facilitate population growth in the service area due to the incresse in ge treatment
capacity and may lead to an increase in sir pollution.

(3) An indirect physical change is to be considered only if that change isa rmsurhbly foreseeable impact
which may be caused by the project, A change which is speculative or unliksly tojoceur is not reasonably
foreseeable.

(e) Economic and social changes resulting from a project shall not be treated as
environment. Economic or social changes may be used, however, to determine
shall be regarded as a significant effect on the environment. Where a physical
economic or social effects of a project, the physical change may be regarded as a ignificant effect in the
same manner as any other physical change resulting from the project. Alternativgly, econnmic and social
effects of a physical change may be usad to determine that the physical change is|a significant effect on
the environment. If the physical change causes adverse economic or social & on peopie, those
adverse effects may be used as a factor in determining whether the physical ch is significant. For
example, if a project would cause overcrowding of a public facility and the overcowding causes an
adverse effect on people, the overcrowding would be regarded asa significant e

(f) The decision as to whether a project may have one or more significant effects|shail be based en
substantial evidence in the record of the lead agency.

(1) If the lead agency determines there is substantial evidence in the record that the project may have a
significant effect on the environment, the lead agency shall prepare an EIR (Friepds of B Street v. City of
Hayward (1980) 106 Cal.App.3d 988). Said another way, if a lead agency is presented with a fair
argument that a project may have a significant effect on the environment, the ledd agency shail prepare
an FIR even though it mav also be nresented with other substantial evidence that(the nroiect will not have
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a significant effect (No Oll, Inc. v. City of Los Angeles (1974) 13 Cal.3d 68).

(2) [f the lead agency determines there is substantial evidence in the record that the project may have a
significant effect on the environment but the lead agency determines that revisions|in the project plans or
proposals made by, or agreed to by, the applicant would avoid the effects or mitigate the effects to a point
where clearly no significant effect on the environment would occur and there is no| substantial evidence
in light of the whole record before the public agency that the project, as revised, mpy have a significant
effect on the environment then & mitipated negative declaration shall be prepared.

(3) If the lead agency determines there is no substantial evidence that the project may have a significant
effect on the environment, the lead agency shall prepare a negative declaration (Friends of B Sireet v.
City of Hayward (1980) 106 Cal.App. 3d 938).

{4) The existence of public controversy over the environmental effects of & project|will not require
preparation of an EIR if there is no substantial evidence before the agency that the project may have a
significant effect on the environment. ‘

(5) Argument, speculation, unsubstantiated opinion or narrative, or evidence that §s clearly inaccurate or
erronieous, or evidence that is not credible, shall not constitute substantial evidencg. Substantial evidence
shall include facts, reasonable assumptions predicated upon facts, and expert opinfon support by facts.

~ (6) Evidence of economic and social impacts that do not contribute to or are not used by physical
changes in the environment is not substantial evidence that the project may have 3 significant effect on
the environment,

(7) The provisions of sections 15162, 15163, and 15164 apply when the project being analyzed isa
change to, or further approval for, a project for which an EIR or negative declarafion was previously
certified or adopted (e.g. a tentative subdivision, conditional use permit). Under cpse law, the feir
argument standard does not apply to determinations of significance pursuant to ions 15162, 15163,
and 15164. '

() After application of the principles set forth above in Section 15064(f)(e), and in marginal cases where
it is not clear whether there is substantial evidence that a project may have a signfficant effect on the

environment, the lead agency shall be guided by the following principle: If there ts disagreement among
expert opinion supported by fiacts over the significance of an effect on the environment, the Lead Agency
shall treat the effect as significant and shall prepare an EIR.

(h)(1)(A) Except as otherwise required by Section 13065, a change in the environent is not a significant
effect if the change complies with a standard that meets the definition in subsection (h¥EX(3).

(B) If there is a conflict between standards, the lead agency shall determine which standard is appropriate
for purposes of this subsection based upon substantial evidence in light of the whple record.

(C) Notwithstanding subsection (h))(1X(A), if the lead agency determines on the basis of substantial
evidence in light of the whole record that a standard is inappropriate to determi the significance of an
effect for a particular project, the lead agency shall determine whether the effect inay be significant as
otherwise required by this section, Section 15065, and the Guidelines. ‘

(2) In the absence of a standard that satisfies subsection (B}H(1){AXe), the lead pgency shall determine
whether the effect may be significant as otherwise required by this section, Sectipn 15065, and the
Guidelines.

(3) For the purposes of this subsection a "standard” means a standard of general fapplication that is all of
the following:
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(A) & quantitative, qualitative or performance requirement found in a statute, ordinance, resolution, rule,
regulation, order, or other standard of general application; '

(B) adopted for the purpose of environmental protection;

(C) adopted by a public agency through a public review process to implement, interpret, or make specific
the law enforced or administered by the public agency,

(D) one that governs the same environmental effect which the change in the envirpnment is impacting;
and, :

(E) one that governs within the jurisdiction where the project is Jocated.

(4) This definition includes thresholds of significance adopted by lead agencies which meet the
requirements of this subsection.

shall consider
whether the cumulative impact is significant and whether the effects of the project are cumulatively
considerable. An EIR must be prepared if the cumulative impact may be significant and the project’s
incremental effect, though individually limited, is cumulatively considerable. "Cumulatively
considerable” means that the incremental effects of an individual project are considerable when viewed in
connection with the effects of past projects, the effects of other current projects, ahd the effects of

" probable future projects, "Probable future projects™ are defined in Section 15130.

(2) A lead agency may determine in an initial study that a project's contribution 9 a significant
cumulative impact will be rendered less than cumulatively considerable and thus js not significant. When
g project might contribute to a significant cumulative impact, but the contribution will be rendered less
than cumulatively considerable through mitigation measures set forth in a mitigaed negative declaration,
the initial study shall briefly indicate and explain how the contribution has been fendered less than
cumulatively considerable.

(3) A lead agency may determine that a project's incremental contribution to a ¢ ulative effect is not
cumulatively considerable if the project will comply with the requirements in a iously approved plan
or mitigation program which provides specific requirements that will avoid or sybstantially lessen the
cumulative problem (2.g. water quality control plan, air quality plan, integrated waste management plan)
within the geographic area in which the project is located. Such plans or prograhs must be specified in
Jaw or adopted by the public agency with jurisdiction over the affected resources|through a public review
process to implement, interpret, or make specific the law enforced or administerpd by the public agency.

(4) A lead agency may determine that the incremental impacts of a project are npt curnulatively
considerable when they are sp small that they make only a de minimis contribution to a significant
cumulative impact caused by other projects that would exist in the absence of the proposed project. Such
de minimus incremental impacts, by themselves, do not trigger the obligation to prepare an EIR. A de
minimus contribution means that the environmental conditions would essentiaily be the same whether or
not the propesad project is implemented.

(5) The mere existence of significant cumulative impacts caused by other projedts alone shall not
constitute substantial evidence that the proposed projest’s incremental effects are cumulatively
considerable.

Note: Authority cited: Sections 21083 and 21087, Public Resources Code. Refefence: Sections 21003,
21065, 21068, 21080, 21082, 21082.1, 21082.2, 21083 and 21100; No 0il, Inc| v. City of Los Angeles
(1974) 13 Cal.3d 68.

Discussion:This section nrovides general criteria to ouide agencies in determinjng the significance of
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environmental effects of their project as required by Section 21083, This section is hecessary because the
determination of significance is one of the key decisions in the CEQA process. Thig decision leads to the
preparation of either a Negative Declaration or an EIR which involves the addition3l requirements to
investigate the significant effects, to propose mitigation measures and alternatives, to respond to public
comments, and to make findings on the feasibility of changing the project to reduce or avoid the 1
significant effects. This section incorporates statutory provisions which: define "subjstantial evidence;"

specify that controversy alone, without substantial evidence of a significant effect, goes not trigger the
nead for an EIR; limit CEQA's analysis to physical effects, except under some ¢i stances; and specify
that determinations of significance are to be based on the whole record before the lead agency. This

section also provides for the use of a mitigated negative declaration when warrante

21(1936) 187 Cal. App.
when there are

Regarding subsection (c), as to public controversy, the court in Antioch v. Pittsb
3d 1325, stated that the absence of controversy does not justify a negative declarati
otherwige significant impuacts.

ial effects can be
pded to resolve a
of Section 15130,

Subsection (f) is necessary for providing an interpretation of how economic and 50
used in determining the significance of physical changes. This interpretation is fi
number of potentially conflicting provisions in CEQA as explained in the discussid

Regarding subsection (g), Public Resources Code section 21082.2 provides that th¢ determination of
significance shall be based upon substantial evidence in light of the whole record Hefore the agency. This
may include materials that are not part of the environmental document, but that ane known to and have
been considered by the agency. Public Resources Code section 21082.2 states that:| "argument,
speculation, unsubstantiated opinion or narrative, evidence which is clearly inaccyrate or eTTORCOUS, or
evidence of social or economic impacts which do not contribute to, or are not causéd by, physical impacts
on the environment, is not substantial evidence.” Substantial evidence is defined tp include: "facts,
reasonable assumptions predicated upon facts, and expert opinion supported by fagts.” Public controversy
alone, without substantial evidence of a significant effect, does not require prepargtion of an EIR.

Pursuant to Public Resources Code section 21084.1, a project which may result inja substantial adverse
change in the significance of a historical resource may have a significant effect or] the environment.

Subsection (i) promotes the use of standards and thresholds that have been adopted to protect the
environment as the means for detemining the significance of project impacts, Whire an applicable
standard or threshold exists, an environmental change which complies with that dtandard or threshold
would not be considered significant,

n&tandard” has been carefully defined to ensure that any such benchmark for det ining significance
has been adopted for the putpose of environmentat protection, governs the same vironmental effect that
the project is causing, and governs within the area of the project. Further, only those standards which
have been adopted by a public agency after a public review procass are applicabl

Subsection (i) provides guidance for determining at an early stage whether a project will make a
considerable contribution to a significant cumulative effect. When the project dogs not make a
considerable contribution to a potentially significant cumulative effect, or if any ¢ontribution is rendered
less than cumulatively considerable through mitigation, no analysis is required bgyond that necessary to
determine that the contribution is not considerable and a negative declaration or mitigated negative
declaration is required. When the contribution is determined to be considerable, dn EIR must be prepared
in order to further analyze the cumulative effect.

Subsection (i) also provides that where the incremental impacts of & project are so small as to be de
minirus, ne EIR is required. De minimus means that the environmental conditipns would essentially be
the same with or without the praject.

Pursuant to saction 15063, this initial determination of whether the nroiect addsla considerable
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contribution does not require the extent of analysis that would be required of a discyssion of cumulative
impacts in an EIR ‘

15064.5. Determining the Significance of Impacts fo Archeological and
Historical Resources

{a) For purposes of this section, the term "historica) resources” shall include the following:
(1) A resource listed in, or determined to be eligible by the State Historical Resourges Commission, for

listing in the California Register of Historical Resources (Pub. Res. Code $55024.1} Title 14 CCR,
Section 4850 et seq.). \

(2) A resource included in a local register of historical resources, as defined in sectjon 5020.1(k) of the
Public Resources Code or identified as significant in an historical resource survey meeting the
requirements section 5024.1(g) of the Public Resources Code, shall bs presumed to be historically or
culturally significant. Public agencies must treat any such resource as significant upless the
preponderance of evidence demonstrates that it is not historically or culturally significant. -

(3) Any object, building, siructure, site, area, place, record, or manuscript which a{lead agency
determines to be historically significant or significant in the architectural, engineering, scientific,
economic, agricultural, educational, social, political, military, of cultural annals of California may be
considered to be an historical resource, provided the lead agency's determination i3 supported by
substantial evidence in light of the whole record. Generally, a resource shall be considered by the lead
agency to be "historically significant” if the resource meets the criteria for listing gn the California
Register of Historical Resources (Pub. Res. Code $85024.1, Title 14 CCR, Sectionj4352) including the
following:

(A) Is associated with events that have made a significant contribution to the br
California's history and cultural heritage;

paiterns of

(B) Is associated with the lives of persons important in our past;

(C) Embodies the distinctive characteristics of a type, period, region, or method of construction, or
represents the work of an important creative individual, or possesses high artistic yalues; or

(D) Has yielded, or may be likely to yield, information important in prehistory or history.

{4) The fact that a resource is not listed in, or determined to be eligible for listing in the California
Register of Historical Resources, not included in & local register of historical resopirces (pursuant to
section 5020.1(k) of the Public Resources Code), or identified in an historical resqurces survey (meeting
the criteria in section 5024.1{g) of the Public Resources Code) does not preclude 3 lead agency from
determining that the resource may be an historical resource as defined in Public Resources Code sections
5020.1(j) or 5024.1.

(b) A project with an effect that may cause a substantial adverse change in the significance of an
historical resource is a project that may have a significant effect on the environméent.

physical demolition,
such that the

(1) Substantial adverse change in the significance of an historical resource m
destruction, relocation, or alteration of the resource or its immediate surroundin
significance of an historical resource would be materially impaired.

(2) The significance of an historical resource is materially impaired when a projet:

(A} Demolishes or materiallv alters in an adverse manner those phvaical charactéristics of an historical
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resource that convey its historical significance and that justify its inclusion in, or el gibility for, inclusion
in the California Register of Historical Resources;or :

(B) Demolishes or materially alters in an adverse manner those physical characterigtics that account for
its inclugion in a local register of historical resources pursuant to section 5020.1(k) of the Public

Resources Code or its identification in an historical resources survey meeting the r
5024,1(g) of the Public Resources Code, unless the public agency reviewing the e
establishes by a preponderance of evidence that the resource is not historically or culiturally significant; or

(C) Demolishes or materially alters in an adverse manner those physical chara
resource that convey its historical significance and that justify its eligibility for inclusion in the California
Register of Historical Resources as determined by a lead agency for purposes of CEQA.

(3) Generally, a project that follows the Secretary of the Interior's Standards for the Treatment of Historic
Properties with Guidelines for Preserving, Rehabilitating, Restoring, and Reconstructing Historic

Buildings or the Secretary of the Interior's Standards for Rehabilitation and Guidelines for Rehabilitating
Historic Buildings (1995), Weeks and Grimmer, shall be considerad as mitigated 4o a level of less than a
significant impact on the historical resource.

(4) A lead agency shall identify potentially feasible measures to mitigate significapt adverse changes in
the significance of an historical resource. The lead agency shall ensure that anyc:;opted measures to
mitigate or avoid significant adverse changes are fully enforceable through permit conditions,

" agreements, or other measures.

Section 5024, and the lead agency is a state agency, the lead agency shall consult with the State Historic
Preservation Officer as provided in Public Resources Code Section 5024.5. Consuftation should be
coordinated in s timely fashion with the preparation of environmental documents

(5) When 2 project will affect state-owned histarical resources, as described in Pu“Fic Resources Code

(<) CEQA applies to effects on archaeological sites.

(1) When a project will impact an archaeological site,  lead agency shall first determine whether the site
is an historical resource, as defined in subsection (a).

(2) If a lead agency determines that the archaeological site is an historical r , it shall refer to the
provisions of Section 21084.1 of the Public Resources Code, and this section, Seqtion 15126.4 of the
Guidelines, and the limits contained in Saction 21083.2 of the Public Resources Code do not apply.

(3) If an archaeological site does not meet the criteria defined in subsection (2), but does meet the
definition of 2 unique archeological resource in Section 21083.2 of the Public Regources Code, the site
shall be treated in accordance with the provisions of section 21083.2. The time and cost limitations
described in Public Resources Code Section 21083.2 (¢-f) do not apply to g and site evaluation
activities intended to determine whether the project location contains unique archaeological resources.

(4) If an archaeological resource is neither a unique archaeclogical nor an historical resource, the effects
of the project on those resources shall not be considered a significant effect on thi environment. It shall
be sufficient that both the resource and the effect on it are noted in the Initial Stydy or EIR, if one is
prepared to address impacts on other resources, but they need not be considered further in the CEQA
Process. =

(d) When an initial study identifies the existence of, or the probable likelihood, 4f Native Ametican
huma remains within the projest, a lead agency shall work with the appropriaté native americans as
identified by the Native American Heritage Commission as provided in Public Resources Code
$85097.98. The applicant may develop an agreement for treating or disposing of, with appropriate
digmitv. the human remains and anv items associated with Native American burjals with the anoranriate
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Native Americans as identified by the Native American Heritage Commission. Actjon implementing
such an agresment is exempt from: ' '

(1) The general prohibition on disinterring, disturbing, or removing ‘human remai:ls from any location
. other than a dedicated cemetery (Health and Safety Code Section 7050.5).

(2) The requirements of CEQA and the Coastal Act.

(¢) In the event of the accidental discovery or recognition of any human remains if any focation other
than a dedicated cemetery, the following steps should be taken:

(1) There shait be no further excavation or disturbance of the site or any nearby arga reasonably
suspected to overlie adjacent human remains untii: : ‘

(A) The coroner of the county in which the remains are discovered must be contacped to determine that
no investigation of the cause of death is required, and

(B) If the coroner determines the remains to be Native American:
1. The coroner shall contact the Native American Heritage Commission within 24 hours.

2. The Native American Heritage Commission shall identify the person or persony it believes to be the
maost likely descended from the deceased native american.

3 The most likely descendent may make recommendations to the landowner or the person responsible
for the excavation work, for means of treating or disposing of, with appropriate dignity, the human
remains and any associated grave goods as provided in Public Resources Code Segtion 5097.98, or

(2) Where the following conditions occur, the landowner or his authorized rep: tative shall rebury the
Native American human remains and associated grave goods with approptiate dignity on the property in
a location not subject to further subsurface disturbance. :

(A) The Native American Heritage Commission is unable to identify a most likely descendent or the
most likely descendent failed to make a recommendation within 24 hours after being notified by the
commission.

(B) The descendant identified fails to make a recommendation; or
(C) The landowner or his authorized representative rejects the recommendation gf the descendant, and

the mediation by the Native American Heritage Gommission feils to provide messures acceptable to the
tandowner. ‘ '

(f) As part of the objectives, criteria, and procedures required by Section 21082 af the Public Resources
Code, a lead agency should make provisions for historical or unique archaeologi¢al resources
accidentally discovered during construction. These provisions should include an jmmediate evaluation of
the find by a qualified archaeologist. If the find is determined to be an historical ¢r unique archaeological
resource, contingency funding and a time allotment sufficient to allow for implementation of avoidance
measures or appropriate mitigation should be available. Work could continue onjother parts of the
building site while historical or unique archaeological resource mitigation takes place.

Note: Authority: Sections 21083 and 21087, Public Resources Code. Reference: Sections 21083.2, :
21084, and 21084. 1, Public Resources Code; Citizens for Responsible Development in West Hollywoed v.
City of West Hollywood (1995) 39 Cal. App.dth 490,

Discussian: This section establishes rules for the analveis of historical resourcer! including
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archaeological resources, in order to determine whether a project may have a subs
on the significance of the resource. This incorporates provisions previously containgd in Appendix K of
the Guidelines. Subsection (a) relies upon the holding in League for Protection of d’s
Architectural and Historic Resources v. City of Oakland (1997) 52 Cal.App.4th 89§ to describe the
relative sipnificance of resources which are listed in the California Register of Historical Resources,
listed in 2 local register or survey or eligible for listing, or that may be considered lpcally significant
despite not being listed or eligible for listing. Subsection (b) describes those actiong which have
qubstantial adverse effects. Subsection (¢) describes the relationship between historical resources and
archaeological resources, as well as limits on the cost of mitigating impacts on unigue archaeological
resourees. Subsections (d) and (g) discuss the protocol to be followed if Native Américan or other human
rernains are discovered.

15064.7. Thresholds of Significance. l

(a) Each public agency is encouraged to develop and publish thresholds of significhnce that the agency
uses in the determination of the significance of environmental effects. A threshold)of significance is an
j tal effect, non-

t by the agency and

_ (b) Thresholds of significance to be adopted for general use as part of the lead agehcy's environmental
review process must be adopted by ordinance, resolution, rule, or regulation, and eveloped through a
public review process and be supported by substantizl evidence.

Note: Authority: Sections 21083 and 21087, Public Resources Code. Reference: Spations 21082 and

21083, Public Resources Code.

Discussion: This section encourages agencies to develop, publish, and use threshalds of significance as a
means of standardizing environmental assessments. Thresholds may constitute dards for determining
significance pursuant to subsection (i) of section 15064. Note that if an agency defides to adopt
thresholds it must do so by ordinance, resolution, regulation or rule at the conclusion of a public review
process. ‘ ‘

15065. Mandatory Findings of Significance

A lead agency shall find that a project may have a significant effizct on the envirohment and thereby
require an EIR to be prepared for the project where any of the following conditi :

{a) The project has the potential to substantially degrade the quality of the enviropment, substantially
reduce the habitat of a fish and wildlife species, cause a fish or wildlife populatiop to drop below self-
sustaining levels, threaten to eliminate a plant ot animal community, reduce the humber or restrict the

range of an endangered, rare or threatened species, or eliminate important exam les of the major periods
of California history or prehistory.

(b) The project has the potential to achieve short-term environmental goals to the disadvantage of long-
term environmental goals.

but cumulatively
individual project are
s of other current

(c) The project has possible environmental effects which are individually limi
considerable. "Cumulatively considerable" means that the incremental sffects of

considerable when viewed in connection with the effects of past projects, the ¢
projects, and the effects of probable future projects as defined in Section 15130,

{(d) The environmental effects of a nroiect will cause suhstantial adverse effects gn human beings, either
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directly or indirectly,

Note: Authority cited: Sections 21083 and 21087, Public Resources Code; Referenck: Sections 21001(c)
and 21083, Public Resources Code; San Joaguin Rapror/Wildlife Center v. County ¢f Stanislaus (1996)
42 Cal. App.4th 608, .

Discussion: This section provides additional explanation of the mandatory findings of significance
required by the Legislature in Section 21083, These mandatory findings control nof only the decision of
whether to prepare an EIR but also the identification of effects to be analyzed in depth in the EIR, the
requirement to make detailed findings on the feasibility of altematives or mitigation measures to reduce
or avoid the significant effects, and when found to be feasible, the making of changes in the project to
lessen the adverse environmental impacts. This section is necessary to insure that gublic agencies follow
the concerns of the Legislature in determining that certain effects shall be found sighificant and then take
the actions at the different stages of the process that are required with significant ¢ .
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