











constitutes a private nuisance to others by exposing thc__. to nc "»us ode _ or
other adverse health and safety impacts; or

8. Negligently, willfully, knowingly, or intentionally deceives or otherwise
causes any individual to smoke, ingest, or otherwise use or consume marijuana
without that individual’s knowledge and consent.

(b) here shall be a rebuttable presumption that a person smoking, ingesting, or
consuming marijuana or marijuana products is in violation of one or more of the
restrictions stated in Subdivision (a) unless such smokir~ ingestir~ or consumption
occurs entirely in a fully enclosed area of a private residence with the knowledge and
consent of the person legally in possession thereof, and in a manner that is not in plain
view from outside the residence, with no one present who is under the age of 21 or
otherwise who does not consent to the smoking, ingesting, or consumption; provided
that, smoking, ingesting, or consuming marijuana under circumstances described
herein shall not excuse anyone from otherwise complying with Subdivision (a).

(c) Penalties for violation of the conduct described in Subdivision (a) shall be cumulative
of penalties for any other included offense(s).

(d) If a state law purporting to legalize use or possession of marijuana explicitly preserves
local agencies’ inherent land use authority, or is construed by a court of competent
jurisdiction to preserve such authority, any use or possession of marijuana in the
unincorporated area of Kings County shall be deemed a public nuisance, even if done
in strict compliance with the requirements of this Section.

Sec. 14-53. — Cultivation.

(a) To the extent that the County is required to allow the cultivation of marijuana under
state law, whether for medical or recreational use, the following rules shall apply to
the fullest extent allowed by state law:

1. = ' T The cultivation of marijuana shall be subject to limits

sle s law. An 11 vidual wl may \ltivate

marijuana for personal use pursuant to state law (“qualified person™), shall be

allowed to cultivate marijuana only within his/her private residence or in an

attached garage or other fully enclosed and locked accessory structure located

entirely on property owned or legally possessed by him or her. No outdoor
cultivation is allowed within the unincorporated area of Kings County.

2. Area. In any residence, the marijuana cultivation area shall not exceed thirty-
two (32) square feet measured by the canopy, nor exceed ten (10) linear feet in
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not exceed a reasonable estimate of the actual direct and indirect cost per registrant to
the Sheriff of administering the registration requirement.

Sec. 14-54 - . :liveries

(a) If a court of competent jurisdiction construes any state law to prohibit the County
“>m bannit  mobile deliveries of medical or nonmedical marijuana f mal 1
premise outside the unincorporated area of Kings County to a location within the
unincorporated area of the County, then the following restrictions on deliveries shall
apply to the fullest extent allowed under state law:

1. The order for the delivery shall have been placed at the premises of the
licensed facility outside of the unincorporated area of Kings Cou / from
which the delivery shall originate.

2. No delivery shall occur within 600 feet of an area where minors congregate,
such as a school, park, youth center, or day care facility. This distance shall be
the horizontal distance measured in a straight line from the property line of the
school or other facility to the closest property line of the lot on which the
delivery occurs.

3. The vehicle from which the delivery is being made shall not in any manner
advertise that it is carrying marijuana.

4. Not more than 28.5 grams of marijuana may be delivered to any single person,
or 8 grams if concentrated.

5. The marijuana will remain in an opaque, fully enclosed, and locked container
until the time of its delivery to the purchaser, which shall occur indoors on
private property out of view of the general public, and without children present
at the time.

6. The marijuana shall be physically handed to the purchaser thereof, and no
delivery shall be completed if the purchaser is not present to receive the
marijuana personally. The identity and age of the pc__on receiving tl
marijuana shall be verified by the person completing the delivery, who shall
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bearing a photograph and birth date.

(b) Even if the County is required to allow mobile deliveries under state law, deliveries
not in strict compliance with the requirements of Subdivision (a) shall be subject to
the ban stated in Section 14-51, to the fullest extent allowed by state law.

(c) If a state law purporting to legalize delivery of marijuana explicitly preserves local
land use authority or is construed by a court of competent jurisdiction to preserve the
same, any delivery of marijuana in the unincorporated area of Kings County shall be
deemed a public nuisance, even if done in strict compliance with this Section.

Sec. 14-55 — Penalty.

Any person committing any act declared by this Division to be a misdemeanor shall be
subject to a maximum penalty of one (1) year imprisonment in the County jail, a fine of
one thousand dollars ($1,000), or both, cumulative of any other criminal, civil, or
administrative penalties or enforcement remedies prescribed by law, including any
administrative penalties or nuisance enforcement actions as may be provided for herein in
this Article. Notwithstanding the foregoing, no fine or penalty imposed pursuant to this
Article shall :ceed " : maximum fine or penalty provided for under any s e law for the
same conduct, act, omission, occurrence, or circumstance for which the fine or penalty is
being imposed.

Sec. 14-56 — Administrative Penalties and Nuisance Abatement.

(a) Violation of any provision of this Article shall be deemed a public nuisance and may
be enforced by any remedy available to the County for abatement of public nuisances.

(b) Each and every violation of this Article shall constitute a separate violation and shall
be subject to all remedies and enforcement measures enumerated in this Article, in the
Kings County Code of Ordinances, and in state law. Each and every day that a
violation of this article continues to exist shall constitute a separate and distinct
violation subject to all available remedies and enforcement:

1. As a nuisance per se, any violation of this Article shall be subject to injunctive
relief, revocation of the registration of occupancy for the location,
disgorgement and payment to the County of any and all monies unlawfully
obtained, cost of abatement, costs of investigation, attorney fees, and any other
relief or remedy available at law or equity. The County may also pursue any
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the notice and/or citation. Such decision shall be mailed to, or personally
served upon, the party requesting the hearing, any other parties upon whom the
notice and/or citation was served, and the enforcing officer.

5. The decision of the board of supervisors shall be final and conclusive.

(d) Liability for costs. In any enforcement action brought pursuant to this Article, whether
by administrative proceedings, judicial proceedings, or summary abatement, each
person who causes, permits, suffers, or maintains the nuisance to exist shall be liable
for all costs incurred by the county, including, but not limited to, administrative costs,
and any and all costs incurred to undertake, or to cause or compel any responsible
party to undertake, any abatement action in compliance with the requirements of this
Article, whether those costs are incurred prior to, during, or following enactment of
this Article. In any action by the enforcing officer to abate the nuisance under this
Article, whether by administrative proceedings, judicial proceedings. or summary
abatement, the prevailing party shall be entitled to a recovery of : reasonable
attorney's fees incurred. Recovery of attorney's fees under this subdivision shall be
limited to those actions or proceedings in which the county elects, at the initiation of
that action or proceeding, to seek recovery of its own attorney's fees. In no action,
administrative proceeding, or special proceeding shall an award of attorney's fees to a
prevailing party exceed the amount of reasonable attorney's fees incurred by the
county in the action or proceeding.

(e) Enforcement. Whenever the enforcing officer becomes aware that an owner or
occupant has failed to abate anything declared herein to be a nuisance within 15 days
of the date of service of the abatement notice or citation unless timely appealed, or of
the date of the decision of the board of supervisors requiring such abatement, the
enforcing officer may take one or more of the following actions:

1. Enter upon the property and abate the nuisance by county personnel, or by
private contractor under the direction of the enforcing officer he enforcing
officer may apply to a court of competent jurisdiction for a wai  t authorizing
entry upon the property for purposes of undertaking the work, if necessary. If
any part of the work is to be accomplished by private contract, that contract
shall be submitted to and approved by the board of supervisors prior to
commencement of work. Nothing herein shall be construed to require that any
private contract under this Article be awarded through competitive bidding
procedures where such procedures are not required by the general laws of the
State of California; and/or

2. Request that the county counsel commence a civil action to redress, enjoin, and
abate the public nuisance; and/or
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3. Continue issuing administrative fines each and every day that the nuisance
remains in violation of this Article.

(f) Accounting. .ue enforcing officer shall keep an account of the cost of every
abatement carried out and shall render a report in writing, itemized by parcel, to the
board of supervisors showing the cost of abatement and the administrative costs for
each parcel.

1. Notice of hearing on accounting, waiver by payment. Upon receipt of the
account of the enforcing officer, the clerk of the board of supervisors shall
deposit a copy of the account pertainir~ to the property of each owner in the
mail addressed to the owner and include therewith a notice informing the
owner that, he or she has the right to appeal the accounting to the board by
filing a written request for appeal hearing with the clerk of the board of
supervisors within ten calendar days of the date of service of the accounting
according to subdivision (b) above. The determination of the enforcing officer
on the accounting shall be final unless a timely appeal to the board is
requested. Failure to timely appeal the accounting determination of the
enforcing officer is a failure to exhaust administrative remedies. Unless
otherwise expressly stated by the owner, payment of the cost of abatement and
the cost of administration shall be deemed a waiver of the right to appeal the
accounting and an admission that said accounting is accurate and reasonable.

2. Hearing on accounting.

a. The board of supervisors shall meet to review the report of the enforcing
officer after receiving a written request for appeal. .© owner n -
appear at said time and be heard on the questions whether the
accounting, so far as it pertains to the cost of abating a nuisance upon
the land of the owner is accurate and the amounts reported reasonable.
The cost of administration shall also be reviewed.

b. The report of the enforcing officer shall be admitted into evidence and
shall be prima facie evidence of the cost reported therein. The owner
shall bear the burden of proving that the accounting is not accurate and
reasonable.

c. The board of supervisors shall also determine whether or not the owner
had actual knowledge of the nuisance or could have acquired such
knowledge through the exercise of reasonable diligence. If it is
determined at the hearing that the owner did not have actual knowledge
of the nuisance, and could not have acquired such knowledge through
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otherwise satisfies the requiremer and purposes of this Subdivision, also
falls within the exception to criminal liability provided for herein.

2. The use or possession is for personal, medical use only. The qualified patient
may not engage in use that is primarily social or recreational, and may not use
or possess more marijuana than is necessary to meet his or her medical needs.
Neither may the qualified patient share, donate, transfer, or otherwise provide
marijuana to any other pe on. It shall be prest :d that the gathering of a
qualified patient to use or possess marijuana at the same time and location as
another individual who is using, possessing, or under the influence of
marijuana, or who intends imminently to use, possess, or be under the
influence of marijuana, is primarily for social or recreational purposes. This
presumption may be rebutted by clear and convincing evider : to e
contrary.

3. The use or possession does not threaten the health, safety, or welfare of any
other individual, and in particular poses no risk of child endangerment.

(d) An individual purporting to be a qualified patient or primary caregiver who seeks to
rely on any exception to criminal liability provided for herein shall have the burden of
establishir~ the exception. Although no st ": factor shall be dispo: ive, relevant
evidence may include the following: an explanation of the individual's activities that
is credible in view of all surrounding circumstances; possession of an identification
card issued pursuant to the Medical Marijuana Program, enacted at Ca ‘ornia Health
and Safety Code Section 11362.7 et seq.; a copy of a doctor's recommendation; and,
in the case of a primary caregiver, a written note from a qualified patient confirming
the caregiver's status.

(e) A determination by a court of competent juric ©~ i Tattl  iceptions to iminal
ability provided for in Subdivisions (b) and (c) of this Section are drawn too
narrowly to comport with state law shall not be construed to impair the ability of the
county to enforce this section in its entirety under the county's land use and nuisance
abatement authority. Pursuant to California Penal Code Section 373a, lure to abate
upon proper notice anything declared herein to be a nuisance is a misdemeanor.

Sec. 14-61. - Findings and purpose.

(a) In 1996, the voters of the State of California approved the Compassionate Use Act
(CUA), which is codified in Health and Safety Code Section 11362.5.

(b) The intent of the CUA was to ensure that seriously ill Californians who are in need of
marijuana for medical purposes are not subject to criminal prosecution. The CUA
further provides that "nothing in this section shall be construed to supersede
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~:gislation prohibiting _ :rsons )m er ging in conduct that endar rs othi | or to
condone the diversion of marijuana for non-medical purposes.”

(c) In 2004, the Legislature enacted the "Medical Marijuana Program" (MM.. ,, which is
codified in Health and Safety Code Section 11362.7 et seq., to clarify the scope of the
CUA, facilitate the prompt identification of qualified patients and primary caregivers,
avoid unnecessary arrest and prosecution of these individuals, provide needed
guidance to law enforcement officers, promote uniform and consistent application of
the CUA, and enhance access of patients and caregivers to medical marijuana through
collective, cooperative cultivation projects.

(d) Health and Safety Code Section 11362.83 expressly allows cities and counties to
adopt and enforce ordinances that are consistent with the MMP. Section 11362.83 was
amended by Assembly Bill 1300 (approved by the Governor on August 31, 2011) to
specifically allow cities and counties to adopt and enforce ordinances that regulate the
location, operation, or establishment of a medical marijuana cooperative or collective,
as well as the civil and criminal enforcement of such an ordinance.

(e) The Federal Controlled Substance Act « 3A), 21 US ™ § 801 et seq., cla fies
marijuana (spelled "marihuana” in the Act) as a Schedule I drug meaning that it has a
high potential for abuse, that it has no currently accepted medical use for treatment in

ie United States, and that it has not been accepted as safe for use under medical
supervision; and therefore it is unlawful to cultivate, manufactt : distribute,
dispense, or possess marijuana.

(f) The CUA and the MMP primarily address the criminal law, providing qualified
patients and primary caregivers with limited immunity frc __state ct____nal _ osecut 1
under certain identified statutes. Courts repeatedly have upheld the power of local
communities to use their land use authority to regulate or ban activities or land uses
involving medical marijuana.

(g) In 2015, the Legislature enacted the Medical Marijuana Regulation and Safety Act
(MMRSA), which amended the MMP and added provisions to the Business and
Professions Code, codified at Section 19300 et seq. to: (1) require licensure for
commercial cannabis activities, and (2) to phase out the use of cooperativ  and
collectives as a means to cultivate and distribute medical marijuana to patients. The
MMRSA includes numerous protections that preserve traditional local land use
authority, including protections found at California Health and Safety Code Section
11362.777, and California Business and Professions Code Sections 19315, 19316,
19320, 19322, 19330, and 19340.

(h) Although California Health and Safety Code Section 11362.777, subdivision (a),
enacted as part of the MMRSA, declares marijuana to be an agricultural product, the
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